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The question being upon Mr. Dstton's amendment to the

general apptopriulion bill, as moJitied by himself,
Mr. DOWNS said: Mr. President, I know that but vr»v

little tune is left, and that the Senate lias much to do, nnd that,
consequently, there is no lime to enter into anything like a

general discussion or this subject. I shall, therefore, offer a

few remarks on two points only. The first is the position
assumed by the honorable senator from New Jersey, [Mr.
I)iYTON,j that the constitution of the United States either
Joes not extend, propria vigore, to the new territories, or that
it is incompetent for Congress to extend it thither.

I shall not enter into a discussion of the subject, as it hits
been already pretty extensively discussed, i wish only to

express my astonishment at the cxtrnordinary posi.ion assumedby the honorable senator from New Jersey. It seems
lo me that it totally chungea the position heretofore assumed
by that senator, and others from his section, on this vluve

question. Why, sir, we have been discussing here, during
the Inst session, about what rights the southern section of the
United States, or the people of lliut section, have in the now

territories under the constitution of the United States. The
senator from New Jersey entered into that discu siori as

fully and us ably as any senator on tins d tor. Various
views of the opeiation of the constitution in those territorieswere presented. Everybody seemed to consider that
the constitution must necessarily extend there. I say that,
after ull this, I cannot but express my astonishment .that the
senator has brought forward a new light upon that subject,
and has now found out that all our discussions heretofore
have been absurdities ; that a'l that was said tit the lust sex-

inn about the operation of the constitution of the United
Stales in those territories was useless, because we have no

power to extend the constitution at all.
1 aiu astonished, Mr. President, 011 another ground. I

have heard the suggestion frequently made.and I lament
that the suggestion was ever made.that it is 1101 by the
tiiiss of the people of the North, but only by certain fanatics
there, that the constitution was sought to be amended, ao as

to strike nut of it that provision which guaranties the institutionof slavery in the South. 1 must congratulate those
fanatics, and those who support them, that a new ligl^ has
beamed on this subject; that it is not necessary to amend
the.constitution in ordar to deprive it of that operation in
fuvor of the South so far as it regards the new territories.
that it is only necessary to adopt this new construction of
the extent of the o|>cratioiis of the constitution, and the
rights of the South are at once swept away, so far us the
territories are concerned.

I am astonished at this suggestion for another reason.

We of the South are frequently taunted with a disregard of
the constitution and want ofattachment to the Union, which
charges are utterly without foundation. We have been told
that, however objectionable the institution of slavery might
be, yet, so fir as it was guarantied by the constitution, we

should have it to the fullest extent. Now, however, [ regretto see one of the lead ng men of the North.still more

1 regret to see two, yea perhaps more.lake the ground, in
connexion with this subject, that wc shall not have the full
exlent of the provisions of the constitution. Hut, sir,
while I regret that such a position has been taken on this
suiiject, 1 rejoice at it on one account, i wihh u to uc recorded,that it may stand in judgment againrt these gentlemenhereafter. I consider the ground which they have
taken on this subject, and the particular reason which the
honoiable gentleman from New Jersey has given for his
objection, as a retraction of what was said by gentlemen at

the last session as to the operation of the constitution in
those territories. I understand the principal ground of objectionof the honorable senator from New Jersey to he,
that the extension of the constitution over those territories
would give to the South rights which they could not otherwisepossess. As I do not wish to mistake ur to misrepresenthim, I will quote his own language, as published in the
papers. He says:
"In the third place, and more especially it is objectionablebecause it assumes to extend b> present enactments

the constitution of the United .States over the territories of
California and New Mexico."
" Now, sir, in the first place, this is objectionable becauseof its changing the present condition of things in referenceto tliti question of carrying slaves into these territories."
There are other clauses in the same paragraph which I

will not read. The senator then objects to extending the
constitution c cr California, because it changes the state of
things there; because it changes the issue ; because it places
those who hold southern views on u different footing. Mr.
President. I am glad, because it is art implied admission
that we were right and they were wrong in the discussion
here last session, and that we have a tight under the constitutionto remove with our slaves to California and New
Mexico. But has the senator considered the ultimate and
inevitable consequences of the doctrine which he advocates?
1 should like to know from that senator, if (he constitution of
thlECnited States does not extend to those territories, by
what kind of authority we go there ? What authority have we
over them ? What right has Congress at all, either in the
Territories or elsewhere, except under the constitution?
What right has the senator himself to a scat here except
under it? Can we exercise any authority with regard to
ihm tAminrv unless it is brought within thp. control of the
constitution? If the constitution does not extend over it,
pray what does extend over it? I have understood that our

treaties made in uccordatice with the constitution of the
United Slates, and the constitution itself, wero the supreme
law of the land. If we have no constitution tiiore, we

have no lew nor right there. What right have we to
hold that country as our property, unleas the constitutionhas operation there? None, sir, none whatever. If
the constitution, if the treaty made under the authority
of the constitution, does not extend there, there is no

law there; and if this be true, then it is declarative that
we have no more right to that country than to any foreign
country. I regret to hear such a declaration, for 1 consider
it, coming from the very high authority that it iloea, as an

anniinriaiioii that we have no right to that territory ; that
every foreigner.Frenchman, Englishman, Souih American,
or any one else.has as much right as we have to go there
and carry off the gold with which it abounda. If we have
no greater right under the constitution, I cannot see that we

have any right at all. Out 1 will not dwell upon the subject.
It seems to ine that the senator could not have been very

positive in his own conviction oil the subject, for, in fhe
succeeding part of the same speech, he assume* a position

wh,-k .,iik the idea that no eonstitu-
lion or constitutional law exists there. 1" speaking of the
difficulties which the 8outh would encounter in taking their
slaves thither, which I think was a very unnecessary cautinn,he describes the process by which, if slaves are taken
there, a hnbeat corpui would Ire sued out and the slaves released,and depicted the consequences that would ensue
if the South should attempt to resist the process Now,
1 would like to havj the honorable senator tell me how
a hahtai em-pus could be lasued in California, unless the
constitution of the United States were in operation there.
I do nO' understand that there is any such right in operationnow' under the laws of the Mexican government,
and I cannot Sb" how it could be extended thither, unless
the constitution ot .'he United States be in operation there.
Out i will not dwell on t,.J" point. My principal object was

to consider another branch o' the senator's argument, and
that is, upon the subject of the contpO.'e,Iry or Congress M
admit Suites into this Union without their .having framed a

Constitution Hnd organized a State government.I feel myself called on, anxious us I am to avoid trespassingupon the time of the Senate, to offer aome remarks upon
this subject from the constant allusion that has been made
on all sides to the action of tMfc Committee on the Judiciary
on it, and the misunderstanding which prevails in some
quarters in regard to the position which I, as the minority
of that committee, hold upon this subject. I think it is clear,
snd that it can be demonstrated, and I wish it to be so under'hatit is competent for Congress to admit a Stale into
he Union before it has formed a constitution and Slate
ffovernment. And I will say that the speech of the honorablesenator from New Jersey seems to admit that Con,Kf'ss has this power. He says "Now, sir, permit me to

f, as to this mode of admitting a State, if within the
letter, it is jn my judgment against the spirit nnd intent
of the constitution." He seems to admit, then, that
"'s wnhin the letter, hut against the Sj.iril of the rons'iui-
lion. Ag.un he says " But, air, there nre other objections
'» silmitung this country aa a Stale, aside from these constitutionalor legal difficulties. This mutter ot admitting
a Slate into the Union is a matter, to a great extent, of ilitrrrtiiin."}Je pU(s discretion in italics ; " and in this cass it
ts expressly made by the treaty with Mexico matter of discretion."
Mr. President, I understand from this that the honorable

senator from New Jersey abandons the ground taken bythe committee, that it was not " competent" for Congress to
admit California as a State, and puts it on the ground of
expediency" alone. That is a very different uuestion,

and I do not intend to take up the time of the Senate in
diaeii.^n, lt. Although the majority of the committee
*ent ,ipon the point that it was nut competent for Congress
in admit a Stale until she had formed n constitution and
®t'te government, yet from the resolution which was thr
result of their investigations it appears that they came tc
the seme conclusion thai I did.namely, that it win a q iestionof expediency. Incompetency ta left out of the queaI'nn. For at the close of their /sport, they offer the follow
tng reaolution 1
" * iiVrrd, 1'hat it is to pass the bill entitle*

4A bill for the admission of California into the Union as u As in
Slate."' gres:*
So tlie committee seems to have come back to the ques- know

tion of expediency. I think, then, it la clear that it is corn- men?

petcnt f >r Congress to admit a State under auch circumstan- of the
cea. The expediency of this act is another question. c

There are some other of the remarks of the gentleman Mr
upon this branch of the subject which require notice. lie lenuo,

says: teporl
aide si'* A.ifiri why should we overstep that system of logi-la- ^tion which we have actod upon heretoforo on all and every .

'

occasion First, a temporary government; then tho lowest * ® M!1

grade of territorial government then the second in degree ; l^he e

then adininirig the Territory into the Union as a Slam." the si

Mr. President, although thin general statement any be me on

correct in many canes, it is not correct in detail. There one n<

has been no uniform practice which has been adopted in 1 hi

every case. The senator s 44 Firet, hi every case, a tern- tained
porary government." This in a mistake ; there waa no tern- which
oorarv government, in the sense the senator understands if they a

.(hat is, authorized by Congress, in Vermont, and in some 'nary
other caaca. And it ia not a fact that in any case a terrin- Iowa:
rial government was established and the Slate admitted ' ft
after she hud formed a constitution. In the ai t authorizing report
Louisiana to form a constitution, it waa provided that ahe %

should submit Iter constitution to Congress, and if it was
not disapproved during the next session of Congress, «he |rolll
should he a State ill the Union. Congress did approve, of (ll(j
it; hut if Una had not been done, Louisiana would have VI,
been in the Union under the previous act. "Mi

Mr. DAYTON (interposing.) The honorable gentlpman liaita
will pleuae recollect that I applied that remark altogether to into tl
the States acquired from foreign governments, und not to may I
States constructed from our original territory, or from parts No'
of other States. tlial C
Mr. DOWNS. Perhaps the gentleman did confine his ficalio

remarks to that class of cases; hut, for my part, I cannot see that C
the least difference between the two. I consider that when that tt
any territory is acquired from a foreign country it becomes a slHutr

part of the United Slates. We have the same control over it 1 mi
as we have over territory transferred by a Stale. The ques- propoi
tion of power is the same in both cases. Thequestion of ex- submi
pcdiency may be very different. It may not be expedient to my ret

bring a new people into the Union at once, whereas it may be has as

expedient to give the people of a State formed from soma Mr.
other State instant admission into the Union. In the case read ll
of a foreign country, you must obtain the consent of the Mr.
foreign government, and in the case of n Stute we must ob- ing sei

tain the consent of the Stute government. And whenever "Bu
that consent is gained, all difference as to powt r ceases to of Cot
utist. In the ease of Kentucky we cguld not act until we peoph
obtained the consent of Virginia, ami in the case of Louisi-
una we could not act until we obtainr.d the consent of the ®

foreign power to which she belonged ; but the moment that n.
consent was obtained all difference as to the power of Coilgressto ndniit those territories into the Union as States Polnt,

Kill ;> ,u n n./.. thnt Ihn lai.l I... POW«
the senator from New Jersey has been followed in every

'e '

instance of the acquisition of foreign country. It was not or®p'e
adopted in the case of Texas. Texas had no preliminary orlS'n;
government of that kind. She had u government of her "°"

own. sou nil

Now, Mr. President, the gentleman has admitted at last
that Kentucky is an exception. That is a question that was " C0,1

much mooted, at the time this question was first brought RUmP'
before the Senate. The gentleman now admits that Kentuckywas brought into the Union before she had formed u *US?. 1

Siate constitution. The facta are so clear that it cannot be
doubted. Hut the gentlcmun says that the case of Kenluckyis no rule on this subject, because it has not been fol- " '''
lowed in other cases; thut it is no precedent. And he says, in a ^l"'

direct and strong language, that "it is one which the coilductof the government for fifty years has repudiated. It i|,ui C
stunds alone " stitutl
Mr. President, however high the authority of the gentle- "M

man on this subject may lie, and however disposed he may "Mi
be to repudiate the precedent of Kentucky, 1 now present to pojitii
the Senate an authority which 1 think the senator from ml I'V
New Jersey will not repudiate when he shall come to re- amis,
fleet upon it. It is not an idea of my own, it is the author- m/ 111

ity of the Father of his Country. The very opinion which "cl
has been advanced upon this subject by the minority of I repi
the committee, hns been sanctioned by the very highest courte

authority, by Washington himself, in a case very similar me.l

to this. In 1790, when this question was opening in out

Kentucky, when Virginia had given her consent that Ken no ref

lucky should form a separate State, hut when there was no of the
State government there, no organization of any kind, ex- ' ar

cept the convention which assembled to decide whether repliet
they would agree to accept the terms of Virginia or not. he uir

that convention did assemble merely for the purpose of ex- grass
pressing the opinion of the people of thnt district that they " w

would become a State.when, having obtained the consent What
of V rginia, they sent a memorial to Congress and to the alter t

President of the United Slates, (Washington,) requesting of toy
that this proceeding might be sanctioned, and that they ernme

might be permitted to come into the Union as a State. On « l'rof
that occasion, and under these circumstances, Washington, ' ' »

in hin annual address to Congress, used the following iun- thiit |)
guage : hail, n

"Since your last session I have received communications i'1" to

by which it appears that the dis-rict ot Kentucky, at prof- percei
ent a part of Virginia, lias concurred in certain propod- other
lions contained in a law of that Slate, in consequence of intent!
which the district is to become a distinct m'*ui her of the did in

Union, in case the requisite sanction ol Congress lie added. .(fi M
for this sanction application is now made. 1 shall cause

'ilfc papers in litis very important trans.iotiou to he In id beHire>ou. The liber ility arid harmony with which it lies 8lon v

heeri Conduoied will bo lound to do great honor to bo:h tiie more

parties; and the sentiments of warm attachment to the ' -B

Union and iis present government expressed by our lei tow- scnati
citizens of Kentucky, cannot fail to add an airbclinnnte onti- |{
corn for their particular welfiire te tiie great national iin- may
preastuiis under which you will decide on the case submit- |l;ls a

led toyou." t(lilM|
This is the authority of one whose opinions are not open C. ngi

doubted, and whose authority is seldom questioned, that, 111 donor
a case not stronger than the one now before us, it is not Sir,
only competent for Congress to admit a State into the Union, pie o

but he recommended it on high national considerations, as in th
well as peculiar considerations applicable to that country, nothii
This case is analogous, in many respects, to that of Ken- right
lucky. The settlement of Kentucky at that time was the out

fust step the Uuited States weio making west of the Allegha- conve

»y mountains. The great national considerations then did ni

connected with it were very similar to those now applicable union
to California.the great emigration to that country, the set- conve

tlement of that mighty region. 1 shall not dwell on tins tute tl

point; but, if it were necessary to go through all the cases on p
of the a Imission of States into the Union, senators would 11 wo

find that there has been no uniformity upon the subject, into l

Perhaps there have been more cases where Territories have practi
been first organized as Territories and then admitted into living
the Union, than any other, but there has been no rule upon by C<
the subject whatever. lutior

1 do not wish the honorable senator from New Jersey, or rigor
anybody, to suppose that by the admission of a State 1 and e

understand the creation of a State. I have taken no mittir
such ground. Jl is only necessary that Congress should Statci

give their consent, and lliut they can do before the Ag
constitution is formed as well as after it. Hut the senator " If <

seeing to think that there will be great difficulty in ltd- do tl

milting a State at once. It was not the idea or intention therm
of tliosr who advanced the opinion that n State could a con

lie admitted, (hat she could be brought into the Union by the 'I

'Congress ami put into full operation nt once. On the con- 1I<
Irary, they expiossly disclaimed all such idea and intra- argu1
lion. She cannot ho brought in at once. She mint have grcas

a State organization before she can elect her senators and Uiuo

representatives, uml until they arc eloeled she cannot lie rrmn

practically in the Union. The position I assumed was, miilh
that the consent of Congress might lie given before her con- nrgor

siitulion and S'»te government was formed; and in the very ri'ori

bill which the minority of the committee reported, provision In

was made that Congress should, in the first inrt ince, give senat

their consent to the" forma'ion of a constitution and State tenec

government, and that, when they had formed their eonstilu- " 1

tinn and government, they should be admitted. It provided en-y

nothing out what was usual in such cases. Sir
Mr. President, before leaving this subject, I would slate tinn.

that, notwithstanding the doubts which gentlemen have; migh
not withstanding the aversion they may liuvc to giving the ihmk
people of California a government at the present session, 1 m th
think that thst people will form a constitution and present that
it here that it will become proper for Congress to act upon ftit j

it, and I think tliey will act upon it. 1 will not enter fur- reprr
ther into the question of expediency. that (

I believe that the groun I taken by senators, concerning scrib
the character and number of the population of California, this t

is altogether wrong. I believe that the population of that I hii

country in h year hence will astonish the senator from New to ad

Jersey himself. I believe it will turn out thul bis calrula- n rc|

lions have, been the furthest from correctness of any ca,cu- habit
latinos he ever made. There is already a large popt^jnlion be a;
m thai country. The number is rapidly increasing, and the of th

desire to go there is increasing everyday. I have seen no It e.r

calculation that I think comes up to the ninnbsr that will roun

pour into that cooftiry during the next year; and whether tliey
we give thrin a government or not, I believe thry will Inrm toco

iheir own law* and constitution. Perhaps mey n«»n uunc

to nlreidy. 1 Iwlieve ihey will send their senators and rep- « "u

rrsrntutivcs here, and th-y will demand to l>e admitted, and an e.i

ihey will be admitted notwithstanding the difficulties of aen- in dl
atora.

choi'
Mr. Preaident, I hnve done all that I hare deaired. I whe

have said all that I hare wiahed to a.iy upon thia subject on the
(his occasion. 1 think I have shown that the position as- tors

aumed hy myself, namely, that it is competent for Congress aort

1 (o adi»itU«itforni» into tills Union m a Sutta, ta corract. into

all oilier case*, 'he question of expediency i:, for Con- tu
to decide. And I winIi it to be distinctly und clearly d«
11 everywhere, that those who object to this amend- .Si
do an oil.the ground tint it throws the broad shit-Id
constitution over the rights of the southern section ol est

nfrderocy in those territories.
BELL. This I deem a proper time to call the at- Si

n of the Semite to some of the atatt merits made in u u

ad speech delivered « few days since by the honoretuiorfrom Georgia, [Mr. Bkkiiixn ] 1 think it due Ul

own self-reapect, us well as to the position in which ''r

id in relation to un important question, that I should
ome notice of the misrepresentations in the reply of
(motor horn Georgia to the urgumenl submitt ed by
the amendment I thought proper to propoae to the th
aw under consideration. tic

re are several misstatements of my argument cotiinthe printed speech of the senator from Georgia, tai
1 propose to notice, not in their nutnrul order, but as to

ire printed. The honorable senator, after some prelim- ot
remarks, not necessary to be read, proceeds us fol- m

pa
icy (in 'lining theCominitttee on the Judiciary, whose ha

Imd lieeu combatting) have examined the question tie
villi refcret.ee to tile constitution, and secondly to a
ti rpretation which has heen given to its pmvisious in .,r
:i"S of tile lrovernini'iil. Ttie nrnnodtinn of tile senalOl
IVniiMsec is, on the o141 r hand, that Congress ulone.
o other powei, litis au'hnri'y to create a Statu. 1111

r. Uki.l (hi his scut.) ()l tins Union
Hf.itKins Tit it is a limitation of the proposition. 'IU

n. Certainly nobody but Congress can admit.,i >iuie
lit Union ; and ~o Inr tint sola |>owcr to create a Statu '
iu s.iId to belong to Congress."
u 1 deny that I ever advanced any such argument as

longrrss ulone can creute a State, except with a quail- ji(
n, which was not staled by the senator. I contended
suitress alone can creute a Stale of the Union, and tot
lat is the only description of Slates known to the con- tu
on. te<

gilt have said, in arguciidn, after having laid down my
snion, that Congress alone can create a State ; but 1 13

t to the honorable senator whether it was fair to take
narks disjointedly und assume the argument which he
icribed to me ?
UGUIUEN (in his seat ) Will the senator please
le concluding sentence ? co

BELL. The senator asks me to read the succeed- vo

ntcnce. I will do so

t the. argument of the honorable senator for the power
igress went lurtlier, anil applied to tho condition ol a

'

who before their admission into the Union, claim- °'

ronstitiit a State. Now, there are two proposition* wl
senator which 1 wish 10 consider. Kirst, nobody but «i<
ess can create a State." lat
a not deny that my argument was addressed to that «n
but it was not in connexion with the question of the II
of Congress to do anything else than to creute a So

if the Union. What I complain of is, that the hon- co

senator chose to consider the correction 1 made of his »h<
al statement as u limitation of my original proposi- let
and after receiving the correction, and admitting the no

ness of the proposition as then staled by me, persist- ac
an urgument extending over more than two-thirds of tw
iiiiii in a newspaper, Munuea mnitiiy upon me as- mi

ion (lint my proposition had been such as he first tei
it to be. 1 deny thut 1 ever entertained or uttered co

i proposition. tic
next passage to which I will call the attention of the it,
reads thus :

e proposition i«, that nobody but Congress can create m'

a. Now, sir, in c Hindering this, look Hrst to the con- mi
on. I presume that 1 misunderstood the honorable Ci
>r, or thai ti was a mere lapnu lin^utr, when he -aid ne
engross could do anything not prohibited by the con- m,
on.
r BKI.U, (in his sent ) It was not so.
llKliltlU M. Yery well. Then I understand the pro- ^.r

in to tie tint Congress may do whatever is no: prohibit- 11

the coioutution. 1 thought at the moment that it was to
apprehension of terms, but the senator acquiesces in Ku
iilrrstnnding of it." gr<
e, sir, we find a reassorlion of the same proposition, d'1
eat, sir.utid I think every senator who did me the "j

sy to listen to my remarks must have so understood
hat no other power but Congress can creutc a State an

any of the territories belonging to the Union. 1 bad "!

erence in my argument to any of the original States tie
Union, they being parties to the federal compact,

n also represented in the passage just read as having <iu
I to his remark, suggesting a lapsiu limuz, when, as be
ilcrstiod me, I bud asserted the proposition that Con- wl
could do anything not prohibited by the constitution.
run not so." Now, sir, [ made no such remark, if

1 did say was, "goon." And then the senator, 0,1

isuiniiiig Unit 1 had acquiesced in his understanding of
proposition, proceeded to demonstrate that the gov- of

nt of the United Stales was one of limited powers ; co

H>sition which needed no argument to support it. w<

ive to remurk, that I did not currcci the senator upon
oint, when lie misstated my proposition, because he of
n his preceding remarks, misrepresented my statement su

he character of the inhabitants of California; and sit
ving lliut he was misrepresenting my views upon to

points, 1 thought proper to permit bun to proceed,
ling to answer him when he closed his remarks. 1 Or
>t do so, however, as the hour was late, and tho Sen- s.'
lanifestcd a disposition to take lie vote upon my
linenl before it adjourned, not doubling that an occa- ,u

vould soon be presented when 1 could reply under 111

favorable circumstances.
ill the attention of the Senate to another passage in the
»r's speech, reading as follows : ^
ut there is another proposition of the senator which
equiie a moment's examination It is, that Congress 11

controlling power ovet tho people of the teiritories;
icy cannot lorm a constitution without the consent of "f
es», unless it he in the exercise of what the senator of
iiinutes tlte right ol revolution." ar

I laid down* no such proposition as that the pco- he
f a territory cannot form a Slate constitution except ae

c exercise of the right of revolution. There was all
ig in my argument inconsistent with the perfect cn

of tlis people of any of the territories, even with- eri

he assent sf Congress, to peaceably assemble in ni

ntion and forma State constitution. My argument l<
>l touch that point. What I stated was, that a consti- tit
framed by the iiihabilantsof a Territory, assembled in is
ntion with the consent of Congress, did not consti- (a
lie I orrilory a State. It would he merely a constitution hi
apcr or parchment, and would have no vitality th
uld ant he a living constitution until it was admitted
he Union as a S:nte. In all the cases known in the sp
ce of the government, and in which the inhabitants
under a Territorial government had been authorized w

ongrcss to hold a convention and form a State consti- Si

i, the Territorial government and laws existed in full in

until the Stale constitution, as thus formed, had life m

nergy breathed into them by the act of Congress adigthe people who formed them into the Union as He

th
mn : tlie senator kk«, in ihhuiiit p in in iiin ,,5

Jongrcss possessed the power of creating a Slate, why m

ley depute the. power to nnothcr, and not exen ise it

tclvrs ? Could they exercise it? Could they form m
stitu'ion for the new S'ate, and compel the people of ej
'erritory to ncccpt it, und become a State?" ol
:re we again find the honorable senator founding hi« ||
ne.nt upon the assumption that I had assertod for Con- 0
the power to oreuto a State, othor than a State of the ni
n.to form a State constitution to create a State povantfor thr people of a territory first ; mid then, by adigit into the Union, create n S'ate of the Union. My
ncnt was, that thore nan be no State ill any of the ter- (ll

es, except it be made so by admission into the Union. 0(
another paragraph of the printed speech of the honorable f,
or, I find the position contained in the following senimputedto me : jr
"ho senator fill busts that a Sta'o cinmt have exist- fr
until her delegates are received in Congress "

ir

, I distinctly contended for the reverse of the prnposi- ir
'

1 assumed the position that a State of this Union rt

t exist without any representation in Congress. I tr

| repeated the same idea over and over agon, a

e illustrations I pave of the proposition. 1 said tr
-a.I :» « tT.;.n w»« oolv >r

(I mate Wlicn nuiiMium ,

n the national legislation, when Iter mnatorx ami d
(tentative* presented their credential*, and allowed IV

hey had been eloefed or chosen in the manner pre- S
ed hy the constitution of the United State*. I took o

riew of the question in answer to the argument which tl

ipposed would he urged against the proposition g
mit these territories as a State of the Union before t<

pilar State constitution should he adopted by the inants,nndwhen neither senators nor representatives could 01

pointed or elected in conformity with the provisions ri

e constitution of the United Stales. I and, he it so. 8
mid not detract much from the weight of the public d
cils, nor lie any great detriment to the public interest, if ci

should not send their representatives here for forty years
me; and though they should not do so, they would still w

Slate of this Union. It has so happened before n iw that »

ite has failed to he fully represented in the Senate during g
utire Congress, and yet no one supposed thnt a Slate so

ifault was not a State of the Union. That is a matter of s

re to them. They could send their representatives here 0

nsnever they think proper. My argument was, that
necessity of adopting n State constitution liefore sens- a

and representatives could be chosen, would act aa a

of lever to prize the citizens of these new territories h
active exertion upon this point. An4 if human n«- c

ire in (liat region is the same a« here, and elsewhere, the coi

ire to be represented in Congress would soon provide eat
:ute constitution in regular form. an

1 now desire lire attention of the Senute to unother pas- the
gr iii llie speech of the honorable senator: 111 1

"1 should n*yct lobulievo that the people of the several
rin-H ol ilus 'J'lion could hi led o suppose that such power or

Is claimed lor Congress, on ihis occasion, docs in fact tivi
long to them, or that we u c disposed lo depart Iro n the cor
iiforiti understanding ol our predecessors, In the inter- >.,
olution ol the power whicli die senator desires us to ex stl|
else ; tlmt it was to he enlarged into a constructive power B|)(|
cnatt th" Status of this Union, and ih*t in this age of
ogress, when it is perhaps impossible to limit the extent P 1

territory which may be acquired by tins government, '"te

at Congress would assume the pewer which it is proposed "'d
IW to cxcu;i-e " aln

Who, air, haa claimed such a power? Who has main- '
ined the argument that Congress has a right to prcs'.ribe. wn

form a State constitution fur the people of these or of any w

her Territories of the Union ? Not 1, sir. My argu- e*c

ent, I repeat, went upon the ground that ws have the Sta
iwer to admit these Territories into the Union before tliey be
ive any regularly-organized Siate government. I have sul
ver a.sjuincd that Congress, or any other authority, '
n dictate the particular form of their Slate government, l°g
ovpMHt^M republican. c0'1

1 will now notice another misrepresentation of my argu- ac"

cut, found near the close of the printed speech before me. "'"I
" The senator intintains aovthur proportion, or rather "J"illustrates his principle by an argument ol this sort: '
at a Statu is not a S utu until it is admitted into ibis 'he
iiion. lor;
" Mr. ItKi.L, (in hit =eat, in n low tone of voice ) I miid ciet
at no Stale ran exi in any Tei ritory of this Union, unlesi con
bo created by Congress, until it is admitted inio the SU1.
nion. i

"Mr. Bkii'iifn 1 will state the proposition in the sonar'sown words: No State can exist in any Territory of
is b'nion, u'l/rsi it be mult it by Conn/ess, until it Is admitiinto the Union. or

".Mr. Hki.i., (in his seat ) Unless we reliiujU sh otir aove- *ha
igniy o or it. Un
"Mr. Itkkkikn With this limitation, I think the argn- it
cut of th h Hi' rable senator is yielded " jnh
Hero, sir, I may remark, I have a further evidence of the oYl
norable senator's perseverance in misstating my views. 1 cut
uld not at any time have said, either in a low or a loud mo
ice, " that 110 State can exist in any territory unless it be ten
altil by Congress, until it is admitted into the Union." iur
le words, " unless it he created by Congress," are an in- mei

polation. I maintained that no State could exist in any mid
the territories, no matter by whom attempted or formed, sue

iiile they continue to lie u part of the territorial posses- I
ma of the United States, lumuware that this inlerpo- terr
ion was necessary to sustain the position on which the thei
^umcnt of the honorable senator himself was founded. Cot
e contends that when the inhabitants of a territory form a Un
ate constitution, with the assent of Congress, they be- the
me a Slate from that time forward.though not a Slate of fori
o Union; that it was so intended by the framerd of the cari
lcral constitution; but when he finds in the constitution any
recognition of the idea of such a State us he maintains fon,

fmillv fViMlM in n fprrifnrv in flip nnrini! mfprmp.luitA 1»«- *v»ii
cm the forming of a S'ulc constitution and the subsequent eith
mission of it into the Union by Congress, he takes shel- 1
under a casus' omissus. I denied the proposition that there wh

uld be any such Slate.that in fact, there was no descrip- Sm
m of Stale known or recognised by our system, as part of and
except it becomes one by being admitted into the Union, exc
The whole of the senator's argument is founded upon a Sta
^representation of the entire drift and tenor of my re- jute
trks, in affirming that 1 asserted the proposition " that r

mgress alone can create a Stale," without the qualification f|1|
cessary to give any sense or consistency to niy argu- (\{
jnt.that is, a State of the Union. j,t,i
When in the course of my argument I stated that Con- gun
ess could do anything not prohibited by the constitution, up
b proposition was stated in reference to the power giver. y°l
Congress to admit new Slates into the Union. My ar- IS
mcnt was, that the clause of the constitution giving Con- tinri
ess the power to admit new States contained no such con- Tei
:ion as that there should be a pre-existing State conalitu- mil
in, either in form or in actual operation. He
Nly argument went to show that a people living under dis|
y form of civil organization whatever, might be admitted rest
to the Union as u State; und that there was no prohibi- vim
in in the constitution to prevent it. I remember that to wh
ustratc my position, I put the supposed case of the con- in t
est of n neighboring kingdom, if any such there should arg
on our borders. In such un event, 1 contended that 8up

len the monarchy was overthrown, and the country bee
ould become u part of our possessions, Congress might, h;lv
ill session, to instanti, admit it into the Union us a State; «]ia<
d when thus admitted, the guarantee of a republican form ccir
government, provided in the constitution for the States reu
the Union, would insure the formation of a republican inlt
restitution by the inhabitants of the new State. These oft
-re the positions I asssuined, and I still adhere to them. dou
Before closing ,,iy remarks, 1 desire to call the attention ape
the senator from New Jersey [Mr. Davton] to the as- a v

mption made in his speech founded on the same propo- ma
ion assumed as mine, so much harped upon by the anna- Th
r from Georgia. That senator, in his speech, remarks: Wi
"IIow can you make California a State government 1 luk
tti Congress create a Sta' I Congress create a State the
r, 1 never thought, until I heard it here a day or two ns
vo from the senator from Tennessee, [Mr. Hum.,] that rcj,
ch a pr rposition could have entered the mind of any hitonbeing." J2|That would he a wonderful conception, indeed, for the me
nator from Tennessee to bring forth. Create a State ! ren
ingress to create u State.and yet that State not a State on|
the Union Who, sir, 1 repeat, has ever advanced such

prnposition? .

I have fell, sir. that these misrepresentations of my course

argument demanded a public correction at my hands. Both
the honorable gentlemen who have thus misstated my
gument upon a question of great importance, are mem- 0
rs of the Judiciary Committee. The opinions of the j
nator from Georgia, especially, are much deferred to upon g|Ilegal and constitutional questions in this body, and in the
untry. The senator from New Jersey has a like defericepaid to his opinions.though, perhnps, not to so great
extent at present as he may expect at some future time. guj

lo not desire to do any discredit to the legal and conslitu-
>nal learning of the senator from New Jersey. He aVl
the junior of the distinguished senator from Georgia,
ome remark by the senator fVom Georgia.) Not so much '

s junior, either. There is no great disparity between *

em. [Laughter] tio
The senator from New Jersey, in another part of his [0,
icech, thus takes off my assumed argument: j
" If we had this power to cream, all we would have to do nai
ould be to pass a law and resolve that California was a rt8
:ato, and it would become one. A schoolboy may cut a rfir
an out of a bit of paper and say it is a man but is it a pfl
an 1 Has it th<! blood, bono, and sinews of a man 1"

mc
Now, sir, I congratulate the honorable senator upon the uni

ilf-coinpluccncy whtcli he tnutl have felt when he hit upon ti1(
is notable illustration. It is felicitous and beautiful in the m
ttrerne. He presents it to show the absurdity of an argu- 0j,
ent which he. himself puts into my mouth. There is an- jc,
her passage in the senator's speech in which my argu- jn
,ent is attempted to be refuted, which I cannot now put my col
re on. It is in relation to the guaranty of the cons'itution |cg
"a republican form of government to each of the States of
te Union. fro
'1 do not know pre iscly how the gentleman conceived t|)(
iy argument on this point. My argument was, that the
tranter in the constitution could only apply to States already
the Union ; and hence that there was no obligation even

y>lied in the power which gave Congress the authority to jImilaStatc into the Union to require, as a condition pre
dent,that there should bo a Slato constitution previously ( Jirmed and in operation. a|(Mr. President, I have now done with the comments I titended to make upon the speech of the honorable senator ^

om Georgia. I have felt it to be a duty which I owed to
>ntysclf, and to the position I occupied in relation to a most

nportant public, question, to vindicate it against the misqiresentntionsI have pointed out. But, sir, I cannot close
iy remarks wiihout asking the indulgence of the Senate 1u
rhile I siato in a mere distinct form, some of the more mairinlof the propositions I attempted to enforce in the re- ®P
tnrks I bad the honor to submit to the Senate the other
sy, on the prop >sition to admit the territories of New
legtco and California into the Union as a State, or ns lo

tales, taken from original notes. I still adhere to the Pr
oinion that by no other measure can we so effectually heal *"

le rmstina dis-tensions. nnd others more serious which met* ad
row out of the prevent condition of tho country in rclntion '
> these territories. ot'

The Committee on the Judiciary, in their report on the hill f0f the senator from Illinois, proposing to admit the territo- "

es of New Mexico and California into the Union ns a Pr
tate, assumed the ground thit the bill proposed to do what
ie constitution did authorize Congress to do.that is, In dii
cott <i StaU. iVt

I renewed the proposition of the senator from Illinois, by tin
ay of ainen Iment to the civil and diplomatic bill, as I was l,H

rarrnnted by usage in doing in caaea of emergency and
rest public importance. be
In the course of my argument I stated and attempted to an

ostein the following propositions in opposition to the report t«
f the Committee on the Judicisry "
Thsl a Siate, in common acceptance, was one thing, and
State of the Union quite another thing. *'

I defined a State, in common accep'anca, and as defined ad
,y writers upon the law of nations, to be any numbe', great tu
>r small, of man of free condition, who lived together ae one e®

mm unity for their mutual protection and convenience, in th«

errilory of which they are ilut exclusive possessors, under the
y form of society or of civil government or regulation Mr

y limy think proper to adopt or aciprieace in.that a Sate, tcri
iIiih sense, requires no distinct organization by the adoption CC'1

a written constitution. It may exist at a separate so. lely and
Stale under customary or unwritten laws The execn- '®ri
t ai d legislative powers may be assigned by common tho
isent to the senior members of the society, or to the elders ern

lerally, or to the judiciul functi inaries. l'hat it is notes- b
ittal to this idea of a State that its political organization a

ill be either wise, energetic, or effective for ull the pur- was

ies of good government, it may be very defective, very trty
ble but if it is sufficient to maintain a separate existence prii
epen.lent of all foreign control over its alfairs, foreign rles

I domestic, it is a State.a common wealth. 'lie
maintained that if the present inhabitants of California, Uni

h their present laws and imperfect civil organization, it d
re the ted possessors of that territory, holding
dusive control and dominion over it, they would be a Slut
le or nation, sovereign, free, ami independent.entitled to stiu
regarded one of the community of nations, and as such the
iject to the la w of nations. null
further maintained that a State of this Union was al- terr

ether dilferent; that far its definition we must look to the con.

istitution ; that Congress alone can create a Slate in the nm'
se in which that term is employed in tho constitution ; pro|
that Congress alwuys creates a State in this sense when that
is admitted into the Union. I th

farther mninlaiiicd that the inhabitants of California, while imp
United States asserted its sovereignty over that lerri- the

y, neither with their present imperfect form of civil so- the
y, n<>. in the most perfect form which they can devise, are

hecotue a Stale until they are admitted into the Union as lion
:h. for

maintained that there is nothing ill that clause of the a" d
isliluliun giving Congress ths power of admitting new corti

tea, prescribing as a condition that any particular form, hav
any form whatever, of civil or political organization, tion

ill exist in the Territory admitted as a new Slate of the tory
ion prior to ite admission and consequently that there exp
10 impediment in the constitution to the admission of the wor

ubitauls and territories of California and New Mexico clan
thwilh into the Union as a State, if we think it expedi- denl
, in the present exigency, to do so j or, if it is thought tion
re advisable to pass an act for the admission of these whe
.lories at some future day.allowing time to (be inhab- fron
its to settle upon the form of a Stale government ill the esta
in time, to take effect on the day provided for their ad- Uni
ision into the Union.the constitution does not prohibit Uni
h a course. Stat
further maintained that no State can exist in any of the crnn
ilories over which the United States continue to assert the t

ir sovereignty and jurisdiction, except by the assent of tion
igrenii uraareu oy an aci summing sucn territory into tne y»u
ion as a Stale. That the consant of Congress given to the
inhutiilnnta of a territory to holii a convention, and to 13
11 a State constitution, does not thereby authorize the goer
rying such form of government into effect, and that that
constitution so formed and agreed upon, exists only in in t!

it and upon paper, until Oongrcss gives it vitality by ad- terri
ting such territory into the Union us a State, by an act the
ier precedent or subsequent. . ourt
further maintained that the clause of the constitution izinj
ich guaranties a republican form of government to the whu
les of the Union, applies only to States in the Union, the
lh.it tiiis power of the federal government can only be wit!
rcised over States already in the Union ; there being no legii
te, known to the constitution, but one ulreudy admitted 011 1

> the Union. <the
Note..Mr. Batx desires to say, that upon a more care- ,Wi'1'review ol the rmnaiksol ihe senator from New Jersey, 8'
r. Uayto.v,) he is satisfied that be did that senator in- Pro!
ice in supposing that lie bad treated bis (Mr. B.'s) sr- mid
nent uubtirly ; and although his (Mr. B.'s) remarks Stut
in the speech ol .the senator were j eriectly respectful, that
he regrets having made thctn ] the
Ir. HElt.lt! E.V. I am very sorry, sir, that the recollec- hnv
of the discussion, the other day, with the senator from can

inessec [Mr. Deli.] has rested so upleasuntly upon his the
id as to have induced him to make these observations. Am
is perfectly aware that I could not have had the smallest ver

oosition to misconceive, and certainly none to misrep- JV
snlhim. The argument to which he has referred was in the
location 01 me report 01 me juuiciary "oominiuee, lor in
ich 1 was individually responsible. ll was pronounced to a
he presence of the honorable senator in respect to the not
ument which he had just addressed to the Senate. If he tion
iposed I had misconceived his argument, it would have the
n appropriate to make bis correction at the moment. 1 pro
re listened to the senator, and I find myself still unable to thai
cover bow it is, and in what particular, I have miscon- cou
red the argument he has submitted to the Senate. Sir, I exe

ily cannot consent, having made this disclaimer of any tion
union to misrepreaent the senator, to occupy any portion of
he little remnant ol time which is ullowed to us, by cn- the
voring to explain to tlia senator what 1 did mean in the ar<i
ech 1 delivered the other day. The senator has occupied ju.Jj
ery considerable portion of the time of the Senate in a and
ruicr very interesting to us all, in explaining his views. circ
esc views hsva been published in the ordinary mode, that
ith my reply the same course of publication has proj
en place. Now, sir, 1 am willing at leave it to dcr
Senate ant! the community to look nt his argument 'Per

reported, and look at mine, to say whether I have con- t|>e
red correctly or misconceived the senator. If I have, in Cor
r particular, misconceived him, I should regret it much ; autl
the honorable senator will stand acquitted, for the judg- not

nt of the publie will be with him. In respect to the autl
lark reported, which he styles un interpolation, 1 can ijon
y say that 1 havo no sort of responsibility for that. 1 Sin
even the senator did unswer ns the leportcr has stated, qui1 made my commentary accordingly. If he did not, 1 ity,^conceived the answer of the senator, as well as the gov
>orter. I replied under the impression which the an- f
er of the senator made upon me, und 1 think it »

uld be unjust to the Senate to occupy any further time !
tins explanation. I repent, simply, thut 1 had not the ()|[hteatintention to misrepresent the senator, und i doubt jether, in thn judgment of the Senate, I did misconceive

it. If the senator wishes to make uny observation now, ernrill yield to lum, because 1 desire to speak on another t*>ject.
_ ,)jc(laving been thus called to the floor, Mr. President, I

lil myself of the occasion to slate the views 1 entertain j
on the amendment offered by the senator from New Jer- raj(
r, [Mr. Datton.] I am sincerely and conscientiously dis- .l

jed to sec some termination brought to this agitating qucs- j||
n. My first impression was thut I would be enabled t
accept the amendment proposed by the senator from New
rsey, with that modification in which he has acquiesced,
mely, extending the time of the operation of the act, so C
to relieve m from the necessity of the certain recur- tj(J

ice of this same agitating question at the next session of (JO|
ngrcss. I suggested to the honorable senator another | ..

idiftcation, which it was not his pleasuro to accept, px(J not in my power to offer to the consideration of
s Senate, because we have attained to the last stage
which we can proceed by way of amendment. My |Hjection to the amendment of the scnutor from New wj(
rsey, with the modification which u proposed, is that, t
my judgment, we asaume to exercise a power beyond the ^iistitulion of the United States. If it be said that the
;ielution in regard to Florida and Louisiana has gone to er[|
3 whole extent with that which is adonted by the senator j
m New Jersey, I answer that, in my numhlc judgment,
it ii InnaA littrifilnlinn mnr* tn h» hftn.trnH in ».« I.'
in in the observance.

nofi
The modihcution which I augmented to the senator from Ver
sw Jersey.and bis statement of it will explain at once

ly I did it.proposes to adopt the laws of the Mexican die
lublic; those existing in California and New Mexico an- t|le
ior to the cession. 1 suggested to him this modification, cj.
10."so fares the same ore consistent with the constitu- gtn
a of the United States." The senator declined accepting g|H
tt modification, sad therefore 1 decline to support the tori
tendment. \
Now, sir, thst brings me to a very brief consideration of pU(
# ipiestion which was discussed here the other day.the lo
eauon whether the constitution of the United States oper- Up
is within the territories of the United States ; and if it .ut
crates in quo moJo, whether by its own force or by the HUi,
[illation of Congress ? When the honorable senator from nrgasctchusella, I Mr. Webitkb,].who is called to attend ext
other duties, I believe, to-day.suggested to us the pro- Vai
icly of having an accurate comprehension of terms, 1 pre- uni
med, from my brief remnrks, that i was included in that r,(C
monition. I accept it; and upon all subjects of this sort, |avk
lelieve it to be of the utmost importance : but there is an- nlT,
her admonition, and that is this.not merely to have a clear
nceplion of the terms in winch a proposition is expressed. to
it also to have some reasonable estimate of the value of the the
oposition itself. |cf|
Now, sir, the next question which was considered and ihn
trussed the ether dsy.whether the constitution operates am
thin a territory.is in naelf, in mv estimation, compare- in

'ely valueless in this discussion. If I were not averse to vai
ing the language of jmrndox, I would say that those rig
ho sdvoeate the opposite sides of this proposition sre wli
ith right and both wrong; that the constitution does, of
d that it does not, oparnie within the territories. Cer- m«

inly, as it is contended by the senator from Massachusetts, Sis
does not operate in the territories propria trig-ore, a# « me

hole, in its totality.-does not operate as a compact, to ere- cor
s governments within those territories. Whether you we

opt one mode of expression wuh reference to the r.onsn qui
lion or another; whether you say it is a compact between to

infederated Slates, or Ivheiner you say it is an act between en1

people ol llie >')vrrei(»n Slates of lliix Union by wlncli
y ortluin and (ftahl.ah the constitution, till il is »eryCain that die constitution in itself cannot operate in the
nom a of the United 8'atca. The gieut object of that
mtilulion wu» the formation of u lyatem of government ;
mo far us that wui I'm object, it does not extend to the
itories of the United Stales, for whom, under the aurilyol that conatituuou, we arc about to organize a govmenh
hit it was not the sole object of that constitution to form
jvernment for llie thirteen Slates by whose delegates it
formed. It contained certain principle* of public librwhich were implanted in that constitution, and nhoso
iiil. M of onblic libertv msv be extended to the territo-
of (he United State* When, therefore, i( is mid that
constitution does not ope. nte in tiie territories of the
ted S.ules, the answer is.Yes, that id true ; aa a whole
oes riot operate: und when it is said that the cotilliondoes operate in the territories of the United
es.Yes, It is true; there ure portions of the cotillionwhich do, mid must of necessity, ojierute in
leiritorics of the United States. Why, air, by what
lority are we about to organize a government for this
itory ? We are told that it ia under tliat clause of the
stituuoo which gives us power to make the needful rule*
regulations for the government of territories or other
perty of the United States. Now, sir, 1 doubt whether
be the source of the uuthority. I think it too limited,
ink the object of those rules and regulations is clearly
lied, by the expression "or oilier property," to bo, that
tei rrtoriea ure there dealt with us properly, and not aa

habitations of freemen, whose municipal regulations
to be regulated by this compact But I find an uddiulpower in the constitution to organize a government
the territories, which, though it be not expressed, is still
istinct us if it hud been'expressed. Since under the
dilution wc have power to acquire territory, we mist
e power to do that which may result from the acquisiofterritory.we must have power to govern the terri- '

we acquire ; and although that be but an incident to an
reus cluuse, yet it is as emphatic as if stated in so many
ds. Well, then, sir, whether it result from this little
se which has been referred to, or be deduced as an incilof the war and treaty-making power ill the coiistilu,it is still a power derived from the constitution ; and
in, in virtue of tlmt power, whether you look for it
t one or the other source, you legislate for the
blishmcnt of a government in the territories of thn
ted States, do you not bring the constitution of th«
Led Stales to operate within the territories of the United
esf Is not the mere act of the establishment of i eovnent,your sole authority to do which you derive from
((institution, an evidence of the fact that tint constituent)ad hoc, is operative within the territories to which
upply it in tho organi/.alion of the government under
power you derive from the constitution ?
ut, sir, the point which hats been made in this argument
further. It is said by the senator from Massachusetts,
although the constitution does not operate as a whole

le territories.though it does not operate at all in the"
itories.yet it operates upon us, und we nre bound by
principles of that constitution ; we are bound to regulate
selves by the princi^s of that constitution, in organgugovernment for the territories. What then? To
it does this question como, sir? To the question whether
constitution shall operate by its own inherent fores
lift tho territories, or whether it shall operate by our

slution.we acting under the obligations imposed upisbv the constitution in extending its principles to

territories. Mr. President, I conies* 1 have been someitsurprised by the course pursued in this discussion. It
an in the outset by the declaration, reiterated in the
»ress of<hearguineiit,thAt this question had been solemnly
repeatedly decided by the Supreme Court of the nited.
es. 1 said.willing to admit my want of recollection.
I had no remembrance of such a decision ; and yet

proposition wns reiterated : such decisions were said to
c been repeated for thirty years past. Now, sir, I
only say, if there has been nnn mi rteordo, I know (

case to which the gentleman has referred.that of the
>erican Insurance Company against Tantcr. But it is
y certain that that case decides no such proposition.
Ir. BU I'LER made a remark, which was not heard by
reporter. ^

dr. BERRIEN. The ease of Tanter, which is brought
lustain the naked proposition that the constitution does
extend to the territories, is simply this. It was a quesiwhether the decision of a court ofadmiralty, created by
Territoriiri legislature of Florida, operated to vest the

perty in certain specific articles. The objection was,
the Territorial legislature of Florida could not vest in a

rt of that province the udmirulty Jurisdiction which was

rcised in the adjudication of the court. The constituiof the United States was referred to for the purnoae
showing that admiralty jurisdiction was vested in
district courts of the United States Therefore, the
jmcnt was, that it could not be exercised by the local
ciary of a territory ; and in illustration of that argument
proposition, the judge who delivered his decision in the

uit court, or the justice of the Supremo Court, by whom
decision was pronounced, in the illustration of his

position upon that subject, referred to the. judiciary untheconstitution of the United Slates within a State and
ritory. Now, sir, the whole extent of the, decision in
case of Tanter was this : that it was competent to

igress under one or the otlior of the two sources of
lority to which I have referred; but the juJges do
decide whether it is under the clause stated which

aorizes Congre s to m ake the needful rules and regulaislor the government of the territories of the United,
tea, or un ler the authority extending the right of actingterritory. Under one or the other source of authoritwns decided that Congress had a right to establish a

eminent for the Territory of Florida.
I SENATOR. Perhaps so.

dr. BERRIEN. Yes; the question is still left open;
s not decided to which source of authority this exercise
power was to be referred ; but the Supreme Court have
ided that under one or the other of these sources of aurityCongress had a right to establish territorial govmentfor Florida ; and having the right to establish that
itorial government, they had a right to vest the juris.ionin such a case in the tribunnl constituted by the
to legislature. They have decided therefore, nothinregard to the question whether the constitution ope

sin territories excepting in/rro/ur, from the particular
t the admiralty docs not operate in the territories, lie
stratcd that by referring to the difference of tenure be...Ik. lT.,il..l fit.I.. Ik. t.rritn.

). It was said that in the United Stutea, all the judicial
ver thus conferred by the constitution ia vested in a
ireme and such inferior courts as Congress may, from
c to time, ordain and establish, and that by that conslitu1the tenure of office of all those judges is during good
invior. Then the decision nmounts to this: the utmost
cut of the inference which can be deduced from it would
limited to this.that the judicial power granted by the
istitution to be exercised within the limits of the States,
lot the judicial power which is exercised by Congress.- '

.

ich is established, created by Congress, within the tcrriies.That judicial power vests the right of determining
question in the district court, but the judicial power

ich Congress, in its general power to make a govmentfor the territories, conferred upon tho court
ich it had established in the territories, was not
lortion of the judicial power established by the eonutionto lie exercised within the States. Now, I suplenothing can lie more clear than that; but that falls
y far short of establishing the proposition thatnoporiof the constitution operutcs, even of its own force, within
territories of the United States. The whole extent of
operation of that decision is simply this: that the judiIpower conferred by the constitution of the United
tes is to be exercised within the limits of the United
tes, and does not of necessity operate within the tcrriics.
iVell, sir, here in a proposition by this amendment to
in force the laws of the Mexican republic with regard
the constitution and laws of the United Slates. I drew
a modification of the amendment, to aay that that conution,that those laws, shall be allowed to o|>erate in

orJination to the constitution of the United States. Tho
umenl of one gentleman is, that the constitution does not
end to a territory. The argument is, that the laws prolingin a territory which is acquired by the United States
ler the government which theretofore existed in thatterirymust continue to operate until they are suppressed by
'a enacted by the United Slates. Now, sir, I confess [

unwilling that the citizens of the United States who

y be in that territory shall be subjected limimitedly
the laws which shall prevail there under the auirityof the Mexican government. It is said that this ia

to the discretion of the President of the United State*}
. u. . c... i»ivs which exist there. First, (
not willin*' ihnt the citizens of the Uniieil Sislea rending
that territory shall he subjected to nil the laws which preI

there, for th'-re are Inws there which conflict with their
hta as individuals ami as freemen ; anil in the next place,
en it is said that this is in the discretion of the President
ihe United Slates, nnd he will enforce those laws so as to

ke them conform to the constitution of the United
ilea, I answer, that it ia the duty of every departntof the go\ ernmrnt to lienr its own burden. When we

isent to an act g.ving authority to create a government,
must impose the limitation which the constitution reres.If the senator from New Jersey hsd l>ecn disposed

scce.pt the modification, "so fur sa they may he conlentwith the constitution of the United States,"

sj


